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Arising out of Order-In-Original No.(I) 12/AC/D/2015/UKG Dated: 25/01/2015 ,

(ii)56-59/ADC/2015/DSN Dated: 30/03/2016 & (iii) 04-07/AC/D/2016/UKG Dated:
21/04/2016

issued by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

3-1cflc>1cfic-lrl/t;1klcll&i cfif o=iTJ-1' lJcf<Ff tlcTT (Name & Address of the Appellant/Respondent)

M/s Harsha Engineers Ltd

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the ;:ippropriate authority in the following way:

sr aT #Trg=arr 317aa :
Revision application to Government of India:

(1) (c!i} (i) ~ 3c'Cf1c;" \~~ 1994 ~ ml' 3ra ##a sarv zrmi a a # qalr
ear at 3q-nu ah ararTia h 3iriir q=terur 37lac 3rh fa,ma war, far inz1,T5a
fcrnm,~ ~. a\cluf c;l"Cf a:rcro;,~ m-r, a'!$'~-11 ooo 1 cfi)' ~ -aTa1I' ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following- case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(GI) z,femr zf #mrss rf ala t fa#t ±isra <IT 3fcr<:f cfil{@il "JZ <IT ~

mdfR ~ ~mdfR *m ~ ~ ~ m-r *· m~~·<IT ~ * mt- az fa@ arar
* m~mdfR JZ ITT m #t 4faa a arr e it I.:>

In case of any loss of goods where the loss occur in transit from.a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

() mma a at farz zn 4er if,if 1 T <IT ma1 a fafafiar ii 3qzitar e[en
actm w3lac ala # Raz # mm k sit ma h az fa#t zg znrer frfffa & ]
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

sifa snra #lUragegram # fg it sqt #fee rd l {& it ha am?gr ii za
tTRT ~ RlFf m-~ ~. ~ m- alxT "9Tffif cIT~· -=ix <IT ~ if fcrro~ (<I.2) 1998
err 1o9 arr fga fag ·get

. . .

(d) Credit of any· duty allowed to be utilized towards payment of excise duty on final.
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a4hrsra' zycns (rft) Rural, 2oo1'aRu # aiaf RafRe qua in zv- i at #frat
#, ~~ m- ~ ~ ~ -~ ~ ~ -lffii m- 'lfrm ~-~ ~~~. ctr err-err
~ m- ™ 'Bfim~ fclRir \i'fAT~I ~Wl!:fm~- al qzrgff a siafa err7 35-z #
fefRa # a grarr aadWl!:f tr3TN-6 'cITc1Ff t 4fa sf aft afagI

The above application shall be· made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order solight to be appealed against is communicated and shall be accompanied by O
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, underMajor Head of Account.

(2) ~~:m- ™ "GJ'ITT 'fic;Jr.:ra y clqt ,T Gk q mmm 2001- m~
t ug 3jli usfviaagarr czar st cTT 1 ooo/- cBl' ffl~~~ I .

I . .
The revision application shall be accompanied by a fee of ,Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

v#tar yea, ask snia yes vi hara a9ta mn@raw ,R 3r@G­
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.

(1) ar nra ,yen arf@,fzu, 1944 dt err.35-fl/3s-sir«f­
Under Sectidn 358/ 35E of CEA, 1944 an appeal lies to :-

affaar pc4ia ii@ea ft imtr zyens, hr ura zge vi hara r@tr rfznf@awl
at f@qihg 9)featz ii =. 3. 3i'R. #. gm, { fa«4t at vi . 0

(a)

(b)

(2)

the spedal· 8ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
· No.2, R.K. PL!iram, New Delhi~1' in all matters relating to classification valuation and.

\icK'l~ftict ~ 2 (1) cJ7 # ~~· m- 3@TctT #t rat, srfl a imfir zyea, #ta
naa. yea ya hara 3r4ta nnf@rat (Rrec) # 4fga 2#tr 4)fear, renrar i sit-20, 7
#ea ziRua qr,rvs, quit 7r, 3I7€I4I--380016.

. .

To the west: regional benph of C_ustoms; Excise & Service Tax Appellate Tribunal .
(CESTAT) atO-20, New Metal. Hospital Compound, Megharii Nagar, Ahmedabad ·: ·380
016. in case.of appeals otherthan as mentioned in para-2(i) (a)·above.

~~-~ (3m) _ Pl~l-Jlcl<fl, 2001 4l err o # sifa qu zg-3 # mfur fcITT: ·3f¥fR
~~:c!ft· ~ ~- *~-~~ <T'lI ·am :tr. 'cfN~-~--~ iiIBlJcf ~
~ +JTlT, ~ ctr .'l-JFT 3itart ·zarsir nu; s Garg zurUra 'cpl=f % cf6f ~ 1000/- ffl~
m.fr I us sar zyca #t nir, nu 6t ii sit amn mrn giftug 5 ~- <IT 50.~-Gcb" iTT:•:~ ,, , - _
U; 5oo/-- 4tr @)art @tfti /ii sui yea #t ir, ans # +fT1f sir mrz ·rnr vifr wig.soy,
ala IT Ura unrar ? ai nu; 1oooo/- #hirt ihf I ctr ffl~ '<Riix-cl'{ m- '.-JTll ~-- ,/ .... --·-:': ~-
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af@ha ruewa i vi«er at '1fm I IIr en a fa4hR auRa &a #a c&)­
mw cpy "ITT "GlrTT \'TT@"~ ct)- tfro °R-e:@" % I

The appeal to the Appellate Tribu□al sball be filed in, quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall• be
accompanied against (onewhich at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zufa sr rrlzr if a{ Tr 3nresii nr mar z a at r@ta pcit fg 1*'R cpf~·~

ir fas uarRy zr qr aha sg sq fa feral qdt arf a aa # fg qenferf arflta
Iran,f@rawrt ya rat ur a4hrr al ya 3)a fr ult.&
In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the; aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work .if excising Rs. 1 lacs fee of Rs.100/- for each.·

0 (5)

. . .
(4) '"41lllclll~1~ 19;0 Z!IITT mnm ct)- argqPt--1 # siafa feiffa fhg 373alUr 3rr)a z

Te arr qerifenf Ruff @era5rt # snag u@ta dl ya 4f tR xii.6.50 ¾ cpy '"41lllclll ~
~'cl<lT 13FIT 'tIT1%-q I

One copy of application or O.l.O. as the case may be, and the _order of the adjournment .
authority sh?II a court fee stamp of Rs.6.50 paise as prescribed under scheduled-f item·
of the court fee Act, 1975.as amended.

gr it if@era mi at fijawa# are :ffllTT ct)- 31N ~ &IR~ fclxrr 'GITITT. % \JJT mtrr ~.
a$4hr3raai gens vi hara r@#tr nznfr#vi (raff@fer) Rlfl1, 1982 if~-% I ·

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & s·ervice TaxAppellate Tribunal (Procedure) Rules, 1982.

(6) «fr yea, tu sq go ga haia 3rah urn@err (Rrec), sf r4tat ire if
a4car ziar(Demand) yd is (Penalty)T i0% pa smr mar 31fear#k 1 rifa, 3r@raaaraGr 1omil
~ % !(Section · 35 F of the. Central Excise Act, 1944, Section 83 & Section. 86 of the Finance Act,
1994)

~3"fC!m"~fi;q, .3-tr{oo~~~' ~~~ "~cf:i'r;i:rm"(Duty Demanded)-
. ~· . . .

(i) (Section) is 1Dha{aeffaif@;
(ii) fc;rfrr~~~~~;
(iii) id 3fee fniiafer 6 aaezr i@.

> rqaswt ifr 3r4tar asa am#racar ±, 3rf' fra avafrqa eraamfr·rr.
0 For an appeal to be filed qefore the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellat(;:l Commissioner would have to be pre-deposited. It may be noted that the.
· pre.,cleposit is a mandatory condition:Jor filing appeal before CESTAT.- (Section 35 c (2A)
and 35 F of the, Central ExciseActi ·1944, Section 83 & Section 86 of the Finance _Act, 1994)

Under Central Excise and iservice Tax, "Duty demanded" shall includ~:
(i) ·• amount determined under Section 11 D; .
(ii) amount of err,oneous ce:nvat Credit taken;
(iii) amount payable under Rule 6 of the CenvatCredit Rules.

s #caaf a ,sr 3r2r a .fr arflr if@erawr ha szi eras srrar @res m qtJ's Ri,uRa ~ m dTToJ' i%v
--anr !lrr;cn t" .10% 3raTdTa1' 'q"{ ail sgi tar zvz faarRa t as qtJ's t' ·10% srirater #tsrat el..:, ,:, . . . . . : . l . .:, . . ­

' . . . .

· In view of above,. an appeal against this order shall lie before the. Tribunal on payment of 10%·
of the duty demanded Where dutYi or duty and penalty are in dispute, or penalty, where penalty
atone ts in dispute." 525

2, \G
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ORDER-IN-APPEAL

This order' covers 3 appeals filed by M/s Harsha Engineers Limited, Plot No.388,
Sarkhej Bavla Road, Changodar, and Ahmedabad (hereinafter referred to as 'the

appellant) against the following Orders-in-original:

(i) Order-in-original No. 12/AC/D/2015/UKG dated 25/01/2016 passed by the Assistant
Commissioner, Central Excise, Division-IV, Ahmedabad-I1.

(ii) Order-in-original No. 56-59/ADC/2015/DSN dated 30/03/2016 passed by the
Additional Commissioner, Central Excise, Ahmedabad-111.

(iii) Order-in-original No. 04to07/AC/D/2016/UKG dated 21/04/2016 passed by the
Assistant Commissioner, Central Excise, Division-IV, Ahmedabad-I1.

2. Briefly stated, the facts of the case are that the appellant is holding Central

Excise Registration ECC No.AAACH4828CXM003 and is engaged in the manufacture

of Bearing Cages, Tooling and Tooling components falling under Chapter 84 of the

First Schedule to the Central Excise Tariff Act, 1985 (CETA, 1985). The appellant is

availing CENVAT credit of inputs and capital goods used in or in relation to the

manufacture of its final products, under Cenvat Credit Rules, 2004 (CCR, 2004). Details

of the impugned CENVAT credit as covered in the aforementioned three Orders-in­

original (hereinafter referred to as 'the impugned orders') is as follows:

0

0.1.0. No. & Date Details of Credit disallowed Credit Amount Penalty Amount 7
i

During the course of audit, it was observed Ithat the appellant had availed CENVAT I
I

credit on Kenloc Ceramics, Screw,
Blade, Abrasive Law Pusting Plastic
Module and Temperature Ceramics,
which were not inputs but were capital

O.1.0. No. goods.
12/AC/2015/UKG di. The credit has been denied in the Rs.2,04,726/­ Rs.2,04,726/-
25/01/2016 impugned order on the ground that the I

I

appellant was eligible to avail only 50%
Iof the credit in the same year and 50%

of credit in the next year on such capital
goods, whereas it had availed 100% of
credit in the same year for period of:
a) December-2011 to March-2013

e e- --····-·· ·-··- !

During the course of audit, it was observed
that the appellant had wrongly availed
CENVAT credit on inputs imported on
the basis of Courier Bill-of-Entry.

a) RS.12.46,499/­ a) Rs.6,23,250/-
O.1.O.No. The credit has been denied in the b) Rs.1,25,447/- b) Rs.12,545/­
56-59/ADC/ 2015/DSN impugned order on the ground that Courier c) Rs.1,32,409/- I C) Rs.13.241/-
di. 30/03/2016 Bill-of-Entry is not a document specified d) Rs. 36,488/-· d) Rs.3,649/­ Iunder Rule 9 of CCR, 2004 for period of:

a) December-2011 to March-2013 TOTAL: Rs.15,40,843/­ TOTAL: Rs.6,52,685/­ !
I, ..

b) April-2013 to Dec.-2013 fc) Jan.-2014 to Sep.-2014 ·I
• ahd) Oct.-2014 to June-2015 Ai . ·1--

I
r

I %
--·-·--- - ----- '
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During the course of audit it was observed
that the appellant had wrongly availed
CENVAT credit on Service Tax paid on
insurance charges in respect of product
calls pertaining to goods rejected by
customer.

0.1.0. No. 0.1.0. No.
The credit has been denied on the ground
that in the new definition of input service

4to7/AC/D/2016/UKG w.e.f.01/04/2011 only specific activities a) Rs.4,38, 161/- Rs.11,07,337/­
dated 21/04/2016 mentioned therein are covered and there b) Rs.2, 17,445/-

was no scope for credit of service tax on
c) Rs.2,59,066/­

premium paid against product calls.
d) Rs.1,92,665/­

Period:
TOTAL: Rs.11,07,337/-

a) December 2011 to March-2013
b) April-2013 to March-2014
c) April-2014 to December-2014
d) January-2015 to June-2015

2.1 In 0.1.0. No.12/AC/D/2015/UKG dated 25/01/2016 the recovery of CENVAT

o

o

credit amounting to Rs.2,04,726/- has been confirmed along with interest under rule 14

of CCR, 2004 read with Section 11A (1) and 11AA of the Central Excise Act, 1944

(CEA, 1944) and penalty of Rs.2,04,726/- has been imposed on the appellant under

Rule 15(1) of CCR, 2004.

2.2 In 0.1.0. No.56-59/ADC/2015/DSN dated 30/03/2016 the total confirmed

recovery of CENVAT credit amounts to Rs.15,40,843/- along with interest under 11A(5)

/11A(1) and 114A4 of CEA, 1944 read with Rule 14 of CCR, 2004 and total penalty of

Rs.6,52,685/- has been imposed on the appellant under of Section 114C 1 11AC(1)(a)

of CEA, 1944 read with Rule 15(1)/15(2) of CCR, 2004.

2.3 In 0.1.0. No.04to 07/AC/D/2016/UKG dated 21/04/2016 the recovery of CENVAT

credit amounting to Rs.11,07,337/- has been confirmed along with interest under Rule

14 of CCR, 2004 read with Section 11A and 11AA of CEA, 1944 and penalty of

Rs.11,07,337/- has been imposed on the appellant under Rule 15(1) of CCR, 2004.

3. Being aggrieved by the all the three above mentioned impugned orders, the

appellant has preferred appeals against these orders. The grounds of appeal are

enumerated below.

i.. In its appeal against 0.1.0. No.12/AC/D/2015/UKG dated 25/01/2016, the
appellant has contended that the invoking of extended period was not justified as
neither willful suppression with intent to evade duty was alleged nor exist; that
various audits had occurred in between and even the appellant had filed monthly
returns where it was under the bona fide impression that it was not bound to

·disclose information; that there was no dispute as to eligibility to avail CENVAT
credit on capital goods and the contravention regarding availment of 50% credit
in excess of admissible 50% in the same year needs to be condoned; that items..
like Kenloc Ceramics; Screw, Blade. Abrasive Law Pusting Plastic Modul~-,~Qit_~1;:~~-,"·

AA'• o2?
:' + ?cc·.° lg±!: I=s
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Temperature Ceramics were used in the manufacture of other dutiable final
products which were cleared on payment of duty and hence these items were
inputs for the appellant and cannot be artificially made to fall under the ambit of
capital goods; that the appellant was manufacturing and clearing Tooling
Components as evident from Central Excise Registration Certificate, R.G-1
Register, Invoice and ARE-1; that merely because any product falls under
Chapter 82, 68 or 90 does not automatically make it capital goods and the
appellant had availed CENVAT credit under capital goods category out of
misunderstanding. The appellant has further contended that the impugned order
merely states that it had not been able to establish that the impugned goods
were components, spares and accessories, refractories and refractory materials
etc. and also how they had been used in the factory without appreciating the fact
that it had clearly brought out that these are consumable materials and used as
hand tools and components and no objection was raised in this regard by earlier
audits by department and by CERA; that there is no restriction for availment of
100% credit on 4% SAD under CCR, 2004; that the impugned credit amounting
to Rs.2,04,726/- had always remained in the books of account and such credit
was not utilized by the appellant and it cannot be concluded that this credit
amount was wrongly availed and utilized and there was any prejudice against
interest of Revenue.

ii. In respect of 0.1.0. No.56-59/ADC/2015/DSN dated 30/03/2016, the main
grounds of appeal filed by the appellant are that the 0.1.0. had erred in holding
that CENVAT credit for duty paid in Courier Bill of Entry is not available as it had
received the goods in question in their factory which was used in the
manufacture of dutiable final products that were cleared on payment of duty; that
when fact of duty payment, receipt of goods in factory, its use in manufacture of
final products cleared on duty are not in doubt then credit should not have been
denied; that even Reserve Bank has instructed that a Xerox copy of B/E
furnished by the courier for releasing foreign exchange; that as per proviso to
Rule 9(2) of CCR, 2004, if all prescribed details are not available in duty paying
document, at least payment of duty on goods, receipt of goods and its use in
manufacture of dutiable products should be proved by the claimant with minimum
details like details of duty paid, description of goods, assessable value, details of
IEC number and name and address of the factory; that the said rules does not
enumerate any specific copy of Bill of Entry and that it had all such documents to
show that duty paid goods were used for manufacture of dutiable goods which
were cleared on payment of duty. The appellant has argued that the SCN had
solely relied upon CBEC Circular No. 31/2007-Cus dated 29/08/2007 to allege
that Courier Bill of Entry is not valid document for availing CENVAT credit as per
clause (c) of Rule 9 of CCR, 2004 as there is no such amendment made in Rule
9(1) of CCR, 2004 even after the issue of CBEC Circular; that the CBEC
Circular is guidance for the officers and not the law settled by judicial decision
and is not binding to the assessee; that the 0.1.0. has taken shelter of the
amendment made in Rule 9(1)(d) of CCR, 2004 w.e.f. 31/12/2015 but it has not
been appreciated that this amendment has also allowed certificate issued by an
appraiser of Customs in respect of goods imported through a Foreign Post office
or as the case maybe, an authorized Courier. The appellant has relied on CCE
Delhi-Ill vs Interface Microsystems and Ruby Mills Ltd. vs CCE, Mumbai - 2009
(15) S.T.R. 616 (Tri.-Mumbai). The appellant has also argued that during
previous audits by Central Excise, no objection / query was raised by EA-2000
auditors as well as AG auditors in this regard; the SCN demanded CENVAT
credit amounting to Rs.15,40,843/- under Rule' 14 of CCR, 2004 read with
proviso to Section 114(1) of CEA, 1944 whereas the 0.1.0. has confirmed the
demand under Section 11A(5) of CEA, 1944; that the SCN had proposed penalty
under Rule 15(2) of CCR, 2004 read with Section 11AC of CEA, 1944, however
penalty has been imposed under the provisions of Section 11AC of CEA, 1944
whereby wrong credit has been equated to evasion of duty by the appellant; that
thus the 0.1.0. had travelled beyond the scope of SCN in confirming duty as well ~

0

0
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as imposing penalty; that if duty is demanded then due CENVAT credit of duty
paid on the inputs utilized for manufacture of goods on which duty is demanded
may also be allowed to the appellant; that the invocation of extended period was
not justified in the present case; that as held by Hon'ble Supreme Court in the
cases of Padmini Products and Chemphar Drugs & liniments - 1989 (43) ELT
195 (SC) and 1989 (40) ELT 276 (SC), mere omission to give correct information
was not suppression of facts unless it was deliberate and intentional evasion of
duty.

iii. In its appeal against 0.1.0. No.04to 07/ACIDl2016/UKG dated 2110412016, the
appellant has submitted that the appellant is a manufacturer exporter and having
status of Export house, exporting goods under CIF/DDP/CPT terms and the
product recall insurance is for covering the risk which may arise due to quality
complaint and rejection of exported final products and return of sold goods which
has an inbuilt provision the manufacturing cost and the sales promotion of such
goods; that the insurance charges and the manufacturing activity of the final
product have a direct relationship in as much as the demand for the product in
foreign market and manufacturing activity is inter connected and there is a direct
proportionate relation between increase in the demand and manufacturing
activity as the insurance charges enhances the marketability of the final product;
that they rely on Mis Coca Cola India Pvt. Ltd. vs CCE, Pune-III - 2009 (8) TMI
50 Bom.H.C.; Commr of Gus. & S.T. Bangalore vs GE Medical System Pvt. Ltd.
- 2015 (12) TMI 342 CESTAT; Mis Hindustan Zinc Ltd. vs CCE, Jaipur - 2014
(7) TMI 485 CESTAT, New Delhi; CCE, Guntur vs Hindustan Coca Cola
Beverages (P) Ltd. - 2010 (7) TMI 383 CESTAT Bangalore; Commr. of C.E.,
Bangalore-Ill vs Stanzen Toyotetsu India (P) Ltd., 2011 (4) TMI 201 Kar. H.C.
and Mis Sigma Electric Manufacturing Corporation P. Ltd. vs CCE, Pune-I -
2016 (3) TMI 994 CESTAT, Mumbai. The appellant has further argued that
insurance charges bears relation with marketability of the final manufactured
product and is covered under sales promotion activity as it has compelling
commercial reason with regards to its business of manufactured final product;
that the policy taken by the appellant was to facilitate the safe delivery of goods
to the customers without which the sale transaction cannot be assumed to be
complete; that when the payment of service tax was not in dispute, the credit of
service tax becomes eligible when related to sales promotion; as is clear from the
decisions CCE, Ahmedabad-II vs Cadila Healthcare Ltd. -- 2013 (30) S.T.R.3
(Guj.) and CCE, Bangalore-Ill vs. Stanzen Toyotetsu India (P) Ltd. - 2011 (4)
TMI 201 Kar. H.C. that the services provided by the appellant for product recall
fell within the ambit of 'sales promotion' and even otherwise these services were
directly or indirectly related to the business of the appellant and hence CENVAT
credit could be availed on them; that product recall insurance policy is in
consonance with IRDA Regulations; that the cost of input services is inbuilt in the
cost of Final product and that bona fide was created by earlier Tribunal order on
same grounds in favour of the appellant reported in 2012 (27) STR 164
(Tri.Ahmd.) and in its own case reported as M/s Harsha Engineers Ltd. vs CCE,
Ahmedabad-II - 2013 (9) TMI CESTAT Ahmedabad.

4. Personal hearing was availed by the appellant on 19106/2017 when Shri P. P.

Jadeja, Consultant and Shri Manoj Bhavsar, authorized signatory of the appellant

company appeared on behalf of the appellant. The learned Consultant reiterated the

grounds of appeal. He made additional written submissions. In the additional written

submissions, the grounds of appeal in all the three appeals were reiterated.

5. I have carefully gone through the facts of the case on records and submissions

made by the appellant in its grounds of appeals and the oral and written submission

ks.Mi.,»

·».5
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during personal hearing. I take up the issue involved in each of the appeals individually

in the following paragraphs.

6. Appeal against 0.1.0. No.12/AC/D/2015/UKG dated 25/01/2016

The issue covered in this 0.1.0. is that the appellant had availed 100% of CENVAT

credit of capital goods in the same financial year on items like Kenloc Ceramics, Screw,

Blade, Abrasive Law Pusting Plastic Module and Temperature Ceramics whereas Rule

4(2)(a) of CCR, 2004 stipulates that CENVAT credit of capital goods received in a

factory at any point of time in a given financial year shall be taken only for an amount

not exceeding fifty per cent of the duty paid on such capital goods in the same financial

year. The appellant has argued that inputs include capital goods when cleared as final

product as the impugned goods in question were used in the manufacture of other

dutiable final products. However, by its own admission, the impugned goods were

consumable products used as hand tools to manufacture tooling components, which is

a final product. Such hand tool cannot be said to be inputs used in or in relation to

manufacture of final goods and in this context the impugned products falling under

Chapter 82 of the First Schedule to the Central Excise Tariff Act, 1985 has been

correctly held to be capital goods in the impugned order. It has been clearly brought out

in paragraph 24 of the impugned O.I.O. that there was no dispute as to eligibility to avail

CENVAT credit on such goods and the contravention was only in respect of availment

of excess 50% in the same financial year. Therefore, this is not a case of ineligible

CENVAT credit because even the excess 50% of credit availed by the appellant was

available to them in the subsequent year. Thus this is a case of premature availment of

CENVAT credit on capital goods. In a similar matter the case of MADRAS CEMENTS

LTD. vs COMMISSIONER OF CENTRAL EXCISE, HYDERABAD - 2016 (336) E.L.T.

175 (Tri. - Hyd.), Hon'ble Tribunal has held as

"7, The original authority has stated that these items are used as such in the
factory, as parts/components of the cement plant/machinery and therefore, are
capital goods. I do not find any evidence to take a different view. The allegation with
regard to the credit availed on these items like air slide, bucket elevator, rota
packer, etc., is that being capital goods, the appellants availed 100% credit in the
same year. Appellants were eligible to take 50% credit in the year of receipt and
50% in subsequent year. Availing entire credit in the same year is in contravention
of the provisions of the Cenvat Credit Rules, 2004. The authorities below have
therefore, ordered recovery of 50% of the irregular credit availed along with
interest. I am of the opinion that it is only a case of premature availment of
credit as the appellants could avail the credit in the subsequent years.
Therefore, the recovery of the irregularly availed credit in excess of 50%
(Rs. 16,22,615/-) is not justified. Taking into consideration the violation of the
provision, I find that appellants are liable to pay the interest on the irregularly
availed credit on capital goods. The contention raised on behalf of appellant is
that, the appellants did not utilize the credit availed and therefore, there is no
interest liability. I am of the view that in the peculiar facts, when the appellant has
contravened the provisions, the Revenue has to be compensated for the irregular
credit availed. In view thereof, I hold that the demand/recovery of credit of
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Rs. 16,22,615/- is set aside, whereas the demand of interest on the said amount is
sustainable. The appellant is liable to pay interest on the amount till the date of
reversal or if not reversed, till date on which the appellant could have availed
remaining 50% credit on capital goods in the subsequent year."

Following the above ratio, the demand for recovery of CENVAT credit and imposition of

penalty is set aside. The interest liability is upheld for the period up to reversal of the

impugned credit amount or if not reversed, then till such date as the appellant was

eligible to avail the remaining 50% credit in the subsequent financial year.

7. Appeal against O.1.O. No.56-59/ADC/2015/DSN dated 30/03/2016

The dispute involved in this 0.1.0. is that the appellant had wrongly availed CENVAT

credit on the inputs imported on the basis of Bill of Entry filed by the Courier. In the

impugned order CENVAT credit amounting to Rs.12,46,499/- has been disallowed on

the ground that the C.B.E.C. Circular No. 56/95-CUS dated 30/05/95 is binding on the

department. The relevant contents of this Circular are reproduced below for ready

reference.

6. Another aspect to be noted is that in certain cases the consignee of the
imported goods may seek certification from the customs regarding the duty paid
on the said goods for the purpose of claiming Modvat benefit. In this regard it
may be seen that the scheme of courier import clearance provides for the filing of
.a Bill of Entry as per the Bill of Entry (Forms) Regulations, 1976. It is
accordingly expected that when any consignee wishes to claim Modvat
benefit then in such case he should be advised to file the normal Bill of
Entry, which document will serve as the document for claim of modvat. In
no case is the customs to issue separate certificates for modvat purpose.

On studying the above, it is clear that this Customs Circular is not in the nature of denial

of CENVAT credit on Courier Bill of Entry. It is rather an instruction to refrain from

issuing separate certificates for MODVAT (CENVAT) purposes and an advisory for the

importer to file normal Bill of Entry instead of insisting for a separate certificate for the

said purpose. Such an instruction cum advisory cannot be construed to mean that there

is a bar on Courier Bill of Entry to be treated as a specified document under Rule 9 of

CCR, 2004 to avail CENVAT credit. This view has been upheld in the decision of

0 Hon'ble Delhi Tribunal in the case of COMMISSIONER OF C.EX., DELHI-Ill vs

INTERFACE MICROSYSTEMS - 2015 (39) S.T.R. 313 (Tri.-Del.). The relevant extract

is reproduced below.

"3. In this case, the first issue is for denial of Cenvat credit on the strength of
consolidated Courier Bills of Entry. As per Rule 9 of Cenvat Credit Rules, 2004,
Cenvat credit is available on the strength of bill of entry and in the said rules
there is no classification of bills of entry. The classification made by the
Revenue is imaginary in the Courier Bill of Entry, an Ordinary Bill of entry or a
Special Bill of Entry. It is not in dispute that respondent has taken the Cenvat
credit on the strength of Courier Bills of Entry. Therefore, I hold that the
Courier Bill of Entry is a specified document as per Rule 9 of Cenvat Credit
Rules, 2004. Consequently, the respondent has taken the Cenvat credit
correctly."
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In the present case also, CENVAT credit has been disallowed, demand for interest has

been confirmed and penalty has been imposed on the appellant on the sole ground that

Circular No. 56/95-CUS dated 30/05/95 was binding on the department. Herein I find

the intention of this Circular is misconstrued in the impugned order and following the

above ratio there is no bar on the appellant to avail the impugned credit. Therefore, I

allow the appeal against 0.1.0. No.56-59/ADC/2015/DSN dated 30/03/2016.

8. Appeal against 0.1.0. No.04to 07/AC/D/2016/UKG dated 21/04/2016

In this 0.1.0., demand has been confirmed for recovery of CENVAT credit availed on

service tax paid on insurance charges in respect of product recalls of exported goods.

This matter in the case of the appellant for an earlier period has been decided in its

favour by Hon'ble Tribunal as per the citation HARSHA ENGINEERS LTD. vs

COMMISSIONER OF CENTRAL EXCISE, AHMEDABAD - 2012 (27) S.T.R. 164 (Tri.­

Ahmd.). The product recall policy is imperative to sales promotion and commercially

expedient for the reason that in the absence of such. a policy, the export orders would

not have been executed by the appellant and the exported goods would not have been

manufactured. Thus the insurance cover being an integral part of product recall has a

nexus with the manufacture of goods for export. Therefore, the Service Tax paid on

such insurance is admissible as input credit to the appellant and demand for reversal of

such credit along with interest and penalty are not justified or sustainable.

9. 3r41aai aarrz RR an{ 3r4it a fart 3qt#aaa faa star
The appeals filed by the appellant stands disposed of in the above terms. ,

nd_'
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Date: 23/7- /2017

#e
«.Sk.r
Superintendent,
Central Tax (Appeals),
Ahmedabad.

By R.P.A.D.

TO

M/s Harsha Engineers Limited,
Plot No.388, Sarkhej Bavla Road,
P.O.:Changodar, District: Ahmedabad -382213.

Copy to:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
~The A.CI D.C., C.G.S.T Division: 'agi, Ahmedabad (North).
·; guaraFte. Dv
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